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By Hand Deliverv. Email & U.S. Mail 

Anthony Herman, Esq. 
General Counsel 
OfRce of the General Ck)tins6l 
Federal Election Commission 
999 E Street, N.W. 
Washington, D.C. 20463 

Re: MUR 6617 (Response of the American Federation of State, County 
& Municipal Empiovces. AFL-CIQ 

Dear Mr. Herman: 

This submission onbehalf of American Federation of State, County & 
Municipal Employees, AFL-CIQ ("AFSCME" or "Respondent") responds tp the July 
25,2012 complaint filed by James Black ("Complainant**) in the above-referenced 
matter. 

Complainant alleges that AFSCME, a labor orgatiizatipn, violated 11 C.F.R. § 
109.23 and, theretbre, made an unlawful and excessive, in-kind contribution to Christie 
Vilsack for Iowa, Ihc* (the "Cpirnnittee**), by including in an AFSCME independent 
expenditure brief snippets of a Committee internet commuiiication that was publicly-
available on youtubcdoih. As explained belbvy, because AFSCME's ihcidental use of 
these snippets does not violate 11 C.iF.R. § 109.23, the Commissipn should- find that 
there is no reason to believe that AFSCNIE violated the Federal Eiectibn Campaign 
Act of 1971, 2 U.S.C. § 431 et seq. ('TECA" or the "Act") or the Commission's 
implementing regulations. 

FACTS 

AFSCME is a labor organizatioii whpse 1.6 mi.llion members are employed as 
nurses, cpirections ofBcers, child care providerSj sanitation workers, first responders, 
social workers and in hundreds, of other public service occupations. As a means of 
fulfilling its constitutional objectives '̂AFSCME engages both its members and the 
general public with respect to federal, state and local public policy issues, candidates, 
and officeholders with the goals of promoting the rights of workers to organize aiid 

' See, Int'l.- Const, American Federation of State, Cquhty & Municipal Employees, at Art. II., § H 
(2010). 

American Fedieratibh df State, Coiihty and Municipal Employees, AFL-CIO 
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bargain collectivelŷ  to improve the lives of AFSCME*s members and other working families, 
and to foster active participation in our democracy. 

On July 23,2012, AFSCME began running a 30-second independent expenditure entitled 
"More of That" (the "Ad**)̂  on television in lowa.̂  The Ad was in support of Christie Vilsack, a 
candidate for Congress in Iowa's Fourth Congressional District. The Ad included four (4) brief 
snippets totaling about eleven (11) seconds of video fifom a 108-second publicly available 
internet communication (the "Vilsack Video") that was posted on youtube.com, presumably by 
the Committee.̂  The video snippets used in the Ad include a 5-second clip of a playground 
scene in which Vilsack appears, a 2-second clip of Vilsack speaking with a man who appears to 

Q be a former, another 1 -second clip of her speaking to the same man, and a 3-second clip of 
N Vilsack walking in a. rural setting. 

SJ 
^ The AFSCME Ad, including the snippets fi'om the Vilsack Video as they appeared in the 
Kil Ad, differed substantially fi-om the Vilsack Video. None of snippets ofthe Vilsack Video that 
^ appeared in the AFSCME Ad was presented in a maimer that was identical to the Viisack Video. 
^ AFSCME* s media consultant altered each of the four (4) snippets included in the Ad by cropping 
1̂  and enlarging them All graphics that appeared on screen in the Vilsack Video were excluded 
^ firom the Ad, and new graphics were used on the snippets in the AFSCME Ad. The snippets: 

were presented in the AFSCME Ad in a different order than they appeared in the Vilsack Video, 
and in the AFSCME Ad they were interspersed with video that did not appear in the Vilsack 
Video. In fact, the brief snippets firom the Vilsack Video accounted for only about one-third of 
the visual content ofthe Ad. No audio fi'om the Vilsack Video (including any audio used with 
the Vilsack Video version of the snippets) was used in the AFSCME Ad. Instead, the Ad used 
its own audio that conveyed a message different from that of the Vilsack Video. 

Other than by alleging that AFSCME violated 11 C.F.R. § 109.23 by using the snippets 
ofthe Vilsack Video, Respondent does not allege (and there is ho evidence to conclude) that the 
Ad is a coordinated communication as defined at 11 C.F.R. § 109.21. Indeed, all AFSCME 
employees and agents (including any consultants) performing any work related to the Ad were 
subject to and abided by AFSCME's written firewall policy which compUes with 11 C.F.R. 
109.21(h).* 

AFSCME did not seek permission firom Christie Vilsackj the Committee or an agent of 
either to use the snippets. Rather, AFSCME's media consultant obtained the snippets of video 
footage from the Vilsack Video that were used in the AFSCME Ad by accessing a public website 

^ See http://www.youtube.com/watch?v=tN41WZFt-7c. 
^ This Ad was the same, as independent expenditures paid for by House Majority PAC and .SEIU COPEj except tbr 
the required disclaimers. AFSCME, Hpuse Majority PAC and SEIU COPE used the same media consultant to 
produce their respective independent expenditures, .and each organization paid. its. own production costs and. 
purchased its owii television time for the independent expenditures. 

5eehttp://ww,w.youtube.com/watch?v»Ylx}7GqhQF.EMj&feature=player_,d.etailpage 
^ Because Coniiplainant does not allege, and ther&is no evidence to indicate, that AFSCME violated the 
Commission's Coordinated Communications regulation other than by republishing campaign materials as prohibited 
by 11 C.F.R. § 109.23, AFSCME finds it unnecessary to submit information relating to its compliance with 11 
C.F.R 109.21. However, ifthe Commission requires .such infbrmation, AFSCME will provide it upon request. 
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and used them without the knowledge or oonsent of Christie Vilsack, the Committee pr an agent 
of either.̂  

AFSCME'S INCIDENTAL USE OF THE VILSACK VIDEO SNIPPETS DOES 
NOT VIOLATE THE COMMISSION'S REPUBLICATION PROHIBITION. 

AFSCME's use ofthe brief snippets firom the Vilsack Video is not a republication of 
candidate materials within the meaning of 11 C.F.R. § 109.23. Eyen if AFSCME's use of the 
snippets in the Ad were a republication of candidate materials, that use fits squarely within an 
exception to the republication prohibition. AFSCME's use af the snippets from the Vilsack 

HI Video accord with the Commission's precedents dismissing complaints of violations of 11 
rs C.F.R. § 102.23, and the complaint in this matter should also be dismissed. 

^ a. AFSCME's Use of the Vilsack Video Snippets Is Not a Republication of 
ff\ Campaign Materials as Contemplated by the Act and Commission 
sr Regulations, and Accords with the Commission's Precedents ott 11 C.F.R. 
^ S 109.23. 
0 
^ The Commission's regulations provide that, with certain exceptions, the "financing ofthe 

dissemination, distribution or republication, in whole cr in part, of any ... campaign materials 
prepared by the. candidate, the candidate's authorized committ.ee» or an agent of either of the 
foregoing shall be a contribution" subject to the Act's contribution limits and reporting 
requirementis with respect to the person paying for the dissemination, distributiPn or 
republication of the campaign materials. See 11 C.F.R. § 109.23(a). AFSCME's use of the 
snippets to create its own communication does not amount to a prohibited republication ofthe 
Committee's campaign materials as contemplated by the Act and Commission regulations. 

First, it is apparent that AFSCME's use of brief snippets amounting to such a small 
portion - approximately eleven (11) seconds - of the Vilsack Video in the 30-second Ad is an 
incidental use that should not be treated as a repubUcation pf campaign materials. In MUR 6357 
(American Crossroads), a case substantiailly similar tP the one at hand, the Commission did not 
find reason to believe that an organization republished campaign material when it used in its 
independent expenditure multiple brief snippets (totaling up to 15 seconds) of video footage of a 
candidate that had been posted to a publicly-accessible website, presumably by the candidate's 
campaign. Three (3) Commissioners reasoned that downloading such material for incidental use 
in a larger communication that was designed, created and paid for without any coordination with 
a candidate does hot violate I I C.F.R. § 109.23. See MUR 6357 (American Crossroads), 
Statement of Reasons of Cornmissioners Huiiter, McGahn and Petersen (adopting the ratiPnale 
set forth by Commissioners von Spako vsky and Weintraub in their Statement of Reasons iii 
MUR 5743 (Betty Sutton for Congress)). 

Likewise; in MUR 5743 (Betty Suttoii for Congress), the Commission dismissed a 
complaint against EMtLY's List that alleged that EMiLY's List's use in its independent 

It is AFSCME's position that its u.se ofthe Vi.lsack Video snippets tn the Ad is a '*&ir use" anddoes not violate the 
Copyright Act of 1976, 17 U.S.C, § lOl etseq. 
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expenditures of publicly-available photos froih a candidate's website atnounted to an in-kind 
contribution to the candidate. ̂  In their Statement pfReaspns in that MUR, Cpmmissipners vpn 
Spakpvsky and Weintraub npted that the candidate materials used by EMILY'S list "cpmprise 
oniy a small portion ofthe mailers, and are surrotmded by EMILY's List's own text ahd design." 
And, because the candidate materials reproduced in EMILY's List's independent expenditure 
were obtained from a website and were used "only as ah incidental portion ofthe document 
being disseminated," Commissioners von Spakovsky and Weintraiib determined that a finding 
that the independent expenditure was a republication of campaign materials was unwarranted. 
See MUR 5743 (Betty Sutton for Congress), Statement of Reasons of Commissiotlers von 
Spakovsky and Weintraub. 

iN 
IS In another similar case, MUR 5996 (Tim Bee for Congress), the Commissipn did nPt find 
^ reason to believe that an organization reptibjished campaign materials when it downloaded a 
Iq. photp of the candidate from the candidate's website and used that photo .for about two (2) 

seconds at the end of the organization's television advertisement. As Commissioners Petersen, 
Hunter, and McGahn pointed out in their Statement of Reasons in that MUR, such ;an incidental 

^ use of publicly-available material firom a candidate's website is "not the type of * republication 
^ of campaign materials' contemplated by the Act and Commissipn regulations. The traditional 

type of republication involves the reprinting and disseminatioii of a candidate's mailers, 
brochures, yard signs, billboards, or posters—in ottier words, materials that copy and cpnvey 
a campaignis message." As in that MURj the use of downloaded materials at issue here is 
not the type of "republication of campaign materials'* cPntemplated by the Act and: 
Commisision regulations. 

Seccnd, although the snippets used in the AFSCME Ad were derived from the Vilsack 
Video, their appearance and presentation was markedly different fix>m that of Vilsack Video 
from which they originated. None of the audio portion of the Vilsack Video snippets was used in 
the AFSCME Ad. And while the video portion of the snippets as they appeared in the AFSCME 
Ad Ippks ji/f«7ar to the snippets ofthe Vilsack Video from which they Priginated, irAey are not 
the same. Each pf the vidCp snippets was cropped, enlarged and overlaid with new on-screen 
graphics before being included in the Ad. Moreov̂ , the Ad does not repeat the entire (or even a 
substantial portion of) the 108-second Vilsack Video. But, even taken individiially, none ofthe 
snippets amounts to a republication of campaign material. 

Similarly, in MUR 6357 (American Crossroads), the independent expenditure at issue 
had an "overall audio and visual presentation" that was '"wholly different fix)m" the candidate 
materials obtained from youtube.com. As with AFSCME's Ad, the American Crossroads ad 
contained only a "few fleeting images" from the candidate's on-line video, and it contained "its 
own text, graphics, audio and narration to create its own,message." See MUR 6357 (American 
Crossroads), Statement of Reasons of Commissioners Hunter, McGahn and Peterseh. Like the 
American Crossroads ad* the AFSCME Ad - **neither in whole nor in substantial part is 
anything close to a carbon copy of' the candidate's video. See id. In paying for the Ad, 

^ The Commission did vote to send a letter of admonishment to EMILY's List for its use of the candidate's photos. 
However,, because die Act does< not empower the Commissipn to admonish respondents,, the Commission's vote in 
MUR 5743 amounts to a dismissal. 
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AFSCME did not "subsidize a candidate's campaign by expanding the distribution of 
communications whose content, format and overall message are devised by the candidate." Id. 
Therefore, the instant situation is not one that the Act's republication provisions were meant to 
capture, and there is nP reason to believe that AFSCME violated 11 C;F.R. § 109,23. 

b. Even if AFSCME's Use of the Vilsack Video Snippets Is a RepubUcation, 
that Use Falls within the **Brief Quote^ Exception to 11 CF .R § 
t09.23(all. 

The Commission's regulations contain five (5) exceptionis to the prohibition on 
^ repuhlication of candidate: mat̂  Seti M C.F.R. § 109.23(b). One of thpse exceptipns 

prpvides. tliat the- use/pf a "brief quote of materials that dempnstrate a candidate's ppsitipn as part 
^ of a person's-expreSsipnH of its own views" is hot a contribution tp that candidate. See 11 Ĉ  F.R. 
^ § rasi!25(b)i^t). A F S M C E f e u r ;(4) brief excerpts fix)m the Vilsack Video qualifies 
^ for this exception. 

Sf- The Commission has characterized the benefits that flow firom the exception af 11 C.F.R. 
0 § 109.23(b)(4) as "the same as would flow from a fair use exception[.]" See Final Rules on 
^ Coordinated and Independent Expenditure'ŝ  68 Fed. Reg. 421,443 (Jan. 3,2003). In MUR 6357 

(American Crossroads), Commissioners Hunter, McGahn and Petersen agreed with American: 
Crossroads that the use of brief video snippets from,a'aindidait^^^^ 
ahd fits within the except at 11 C.F^R. §; lO9.23j(b)i('0. iSicfe MUl^ 63̂ 7̂ ^ (Prosĵ kiill̂  
Statement of Reasons of Commissioners Hunter, M:cCSahn:and-;Pĵ  An4 . in MUR..iŜ ^̂ ^ 
(Betty Suttph for C!oh;̂ ess), Cciii^ - Weintraub observed that 11 
C.FiR. § i09.23(̂ ))(4) "a^ use of 
campaign materials.tO'luriher oheî ^ -See- MUR 5743 (Betty 
S.uttph for Cdn'gFess), Statemeht of lieastpns 6f von Spakovsky and Weintraub. 
Because AFSCME's use pf brief quotes of the material in the Vilsack Video is an. 
"incidental use of canipaign.materials to further [AFSCME's] own independent expenditures, it 
falls within the "brief quotes" exception to 11 C.F.R. 109.23(a) and is entitled to the fair use 
benefits that flow from that exception. 

A. CONCLUSION 

As state above, AFSCME'S use of briefisnippetspf the Vî ^̂ ^̂  Videib does hPt amount to 
a republication of campaign niaterials as contemplated by tĥ^̂  CQmmission.regUlajtib.nks; 
and accords with Commission precedent ^smissihg ailieĵ tions pf campĵ ign material 
republication in similar caseis-. Aiid, even if AFSCME'VUsî  of the Vilsack Vjdepsnippeits were ai 
republication, thiit use' Is subject tothe "brief quote" exception at 11 C.F.R. § 109.23. Thus, the 
AFSCME Ad. is .an iridependeht expenditure and is hot an in-kind contribution to the Committee.. 

For the foregoing reasons, AFSCME respectfully requests that the Commission find that 
there is no reason to believe that AFSCME violated the Act or the Commission's implementing 
regulations and close this matter. 
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ll̂ e t̂folly^^ul̂ ^ 

isica Robinson 
Associate General Counsel 

JR:lb 

cc: Jack Dempsey 


